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DECI SI ON

These consolidated cases are before the State Personnel Board
(SPB or Board) for determnation after the Board rejected the
proposed deci sions of the Admnistrative Law Judge (ALJ) in appeals
by two Service Assistants who had been termnated w thout fault
from their positions with the Departnent of Wter Resources
(Departnent) at Bakersfield. The ALJ, in two separate deci sions,
found that the appellants, El aine Gonzal es (CGonzal es) and Edward D.
Cark (Aark), each failed to nmeet the requirenments of the class
specification for Service Assistant and sustained the termnations.

The ALJ declined to exam ne the propriety of each appellant's
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termnation from the apprenticeship program on the grounds that
such review would be the function of the Joint Apprenticeship
Commttee and not a function of the SPB

The Board determned to decide the cases itself, based upon
the record and additional argunents to be submtted both in witing
and orally. After review of the entire record, including the
transcripts and briefs submtted by the parties, and after having
listened to oral argunent presented on July 2, 1991, the Board
rejects the proposed decisions of the ALJ for the reasons that
fol | ow.

FACTUAL SUMVARY
Cener al Background

As nore particularly set forth bel ow, both CGonzal es and d ark
served first in the Service Assistant (Mintenance and Qperations)
classification, were appointed to the classification of Gvil
Mai nt enance Apprentice, failed the apprentice training program
were reinstated to the Service Assistant classification, and were
thereafter termnated from that classification without fault. The
SPB specification defines the purpose of the Service Assistant
classification as foll ows:

Under close supervision, to learn and perform a wde

variety of general operations and maintenance duties; to

perform unskilled tasks and hel per work; and to do other
related work 1in preparation for pronotion into an
apprentice class in either electrical maintenance and

mechani cal naintenance, civil maintenance, or plant
oper at i ons.
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The sane specification def i nes t he cl ass

as a

preapprenti ceship class" designed to qualify incunbents for various

naned apprentice classes and describes the job characteristics, in

pertinent part, as foll ows:

Enpl oyees in this class perform necessary and
productive work under supervision while receiving
conprehensive training in general operations and
mai nt enance worKk. I ncunbents are expected to
mai ntain satisfactory progress in |earning through
on-the-job training and formal academc training to
attain a Jlevel which would qualify for the
apprenticeship class exam nations. Failure to
becone qualified for appointnent to one of the
apprenticeship classes within a 24-nonth period
will be considered evidence of wunsatisfactory
progress and cause for term nation.

The SPB specification for the classification

Mai nt enance Apprentice provides:

of

Under cl ose supervision, as an indentured apprentice,
learn the progressively skilled work in the civi

mai ntenance of facilities associated with the State
Water Project and in flood control yards, and to do
other work as required. This class is designed for
entrance in an apprentice training program |eading

journey level status as a Maintenance Journeyworker,
Wat er Resources. Inability to maintain satisfactory
t he
for

progress in the academc and vocational work of
apprenticeship program is sufficient cause
separation from enpl oynent.

Gvil

to

to

The record is far from clear as to the specifics of the

relationship between the Service Assistant and G vil Mintenance

Apprentice classes. Al though the evidence denonstrated that

enpl oyees who are in the Service Assistant class nay

take an

exam nation to get on an eligibility list for appointnent to the
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G vil Maintenance Apprentice class, there was no evidence presented
to show the mninmum qualifications or status necessary to take the
exam nati on. Once appointed to the Gvil Miintenance Apprentice
class, the enployee signs an apprenticeship contract and is
required to enter a training programwhich lasts three years. The
training program requires the apprentices to conplete successfully
a nunber of academ c classes and book work. Failure to pass any
class may result in cancellation of the apprenticeship contract and
termnation from the program An enployee nmay appeal the
cancel l ation of the apprenticeship contract in accordance with the
provi sions of the Shelley-Ml oney Apprentice Labor Standard Act of
1939, Labor Code sections 3070 et. seq. As nore fully explained
bel ow, once the cancellation of the apprenticeship contract becones
final, the Departnment should institute proceedings to termnate the
enpl oyee without fault fromthe Gvil Mintenance Apprentice class
pursuant to Governnent Code section 19585.

There is no specified ceiling on the nunber of tinmes an
enpl oyee may take the exam nation to get on an eligibility list for
appointnment to the CGvil Miintenance Apprentice class. Thus,
presumably, an enployee who has failed the apprentice training
program and who has been renoved from the Gvil Mintenance
Apprentice class, may attenpt to re-establish eligibility for

reappoi ntnment to an open position.
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Most enployees who enter the CGvil Mintenance Apprentice
classification apparently conpl ete t he training pr ogr am
successfully. In the past, the Departnent has dealt wth enpl oyees
who failed to conplete successfully the apprentice training program
by reinstating them to the Service Assistant classification. I n
sonme cases, once so reinstated, the enployee has been allowed to
remain in the Service Assistant class until such tinme as he or she
becones eligible for reappointnment to the Gvil Mintenance
Apprentice classification. The Departnent now takes the position
that such enpl oyees should be termnated from their positions as
Service Assistants without fault.

The relevant enploynent histories of each of the individua
appel l ants fol |l ows.

Conzal es

CGonzal es was appoi nted as a Mechani cal Techni cal Qccupati onal

Trai nee on March 12, 1984 and was appointed to the class of Service

Assistant July 9, 1984.°1

The record produced at hearing does not reflect the precise
date on which Conzales was first appointed to the Service Assistant
classification. Gonzales testified that she was appointed in 1985.

Her Enpl oyee H story Summary, however, indicates July 9, 1984 as
the effective date of appointnent. The Board takes official notice
of Gonzal es' Enpl oyee H story Summary.
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On August 1, 1986, Conzales entered the Maintenance and
(perations Apprenticeship Program for the first time.? GConzal es
first apprenticeship contract was canceled on June 17, 1987, as a
result of her having failed to pass the mathematics portion of the
program and she was reinstated to her position as a Service
Assistant, effective July 1, 1987

On Decenber 21, 1987, Gonzales passed a witten and oral
examnation that qualified her to beconme a CGvil Mintenance
Apprentice in the 1988 class and she began the program in January
1988. After failing the course in asphalt, concrete and cenent,
Conzal es was informed her apprenticeship contract was cancel ed and
she was being returned to the Service Assistant class, effective
Cct ober 13, 1988. Conzales testified that although she was shown a
copy of the letter canceling her apprenticeship contract, she never
actually received a copy of the letter and was unaware of her right
to appeal the cancellation to the Joint Apprenticeship Conmttee.
On January 18, 1989, Conzales was served with a letter term nating
her wthout fault from her position as a Service Assistant,
ef fective February 15, 1989.

At the time of the hearing, Gonzales had not retaken the

exam nation for the apprenticeship program

The record does not reflect the date on which Gonzal es first
becane eligi ble for appointnent.
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dark

Cark was also a Mechanical Technical GCccupational Trainee
before beconing a Service Assistant on June 21, 1985.°3 He was
appointed to the classification of Gvil Mintenance Apprentice on
Decenber 21, 1987 and entered the apprentice training program for
the first time in January 1988. H s apprenticeship contract was
cancel ed on Septenber 16, 1988 based upon his failure to pass the
mat hematics course and he was reinstated to the class of Service
Assistant effective that date. dark testified that he was unaware
that termnation from the apprentice training program neant he
woul d al so be termnated fromthe Service Assistant position.

G ark subsequently reapplied for reinstatenent to the QGuvil
Mai nt enance Apprentice cl ass. He took both the oral and witten
exam nation and achieved a score of 97% which placed himthe first
rank of an eligibility Iist dated Novenber 17, 1988 with a duration
of one year.* On January 18, 1989, dark was served with a letter
termnating him wthout fault from his position as Service

Assi stant, effective February 15, 1989.

3The record at hearing does not reflect the exact date that
Cark entered the Service Assistant classification. He testified
that he becane a Service Assistant in 1986. H s Enpl oyee H story
Summary, however, indicates June 21, 1985 as the effective date of
appointment. The Board takes official notice of dark's Enployee
H story Summary.

‘At the time of the hearing, dark had not seen the list but
was hoping he would be readmtted to the program if a position
opened up.
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THE ALJ' S PROPOSED DEC SI ONS

In his proposed decisions, the ALJ concl uded:

Respondent correctly alleges that appellant had
failed to nmeet t he requi r enent of the «class
specifications to nmake adequate progress in |earning
The <class specification for Service Assistant deals
directly with the failure to achieve apprenticeship
status and the class specification for Gvil Mintenance
Apprentice deals directly with a failure to maintain
apprenti ceshi p status.

Thus, the ALJ found that by failing the apprenticeship
training program Appellants failed "to neet a requirenent for
continuing enploynment” and were therefore justifiably
term nated pursuant to Governnment Code section 19585.

In addressing the appellants' contentions that their
termnations from the apprentice training program were
unjustifiable, the ALJ stated:

Appellant has raised the issue of the propriety of his

[her] termnation from the apprenticeship program

Review of this would be the function of the Joint

Apprenticeship Commttee and not a function of the State

Per sonnel Boar d.

In finding that the appellants could not challenge the propriety of

their termnations from the apprenticeship program ALJ found, in

ef fect, that failure of the apprenticeship training program is

grounds for automatic termnation fromthe Service Assistant class.
| SSUES

1. To what extent, if any, may the State Personnel Board

review the factual basis for an appellant's termnation fromthe
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apprenticeship program including the reasonabl eness of any action
taken by the California Apprenticeship Council?

2. Dd the Departnent act lawfully in: (1) reinstating
Conzales and dark to the Service Assistant class after they failed
to conpl ete successfully the apprenticeship training program and
(2) thereafter applying the non-punitive termnation statute
(Government Code section 19585) to renove CGonzales and dark from
the Service Assistant class based on their failure to neet a
"requi renent for continuing enploynment ?"

DI SCUSSI ON

Cancel | ati on of Apprenticeship Contract

The ALJ noted that the appellants raised in the hearing the
propriety of their termnation fromthe apprenticeship program and
concluded that review of that termnation was a function of the
Joint Apprenticeship Commttee and not a function of the State
Personnel Board. W agree.

The Shell ey- Mal oney Apprentice Labor Standards Act of 1939
(Act), located at Chapter 4 of Dvision 3, Sections 3070 et seq.,
of the Labor Code (See also 8 Cal Code of Regs. Section 200 et
seq.) provides a uniform approach for training of individuals in
skilled occupations through formal apprenticeship prograns.
Apprentices are trained under the supervision, admnistration and
guidance of the California Apprenticeship OCouncil and Joint

Apprenticeship Commttee in accordance with State | aw
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The California Apprenticeship Council is within the D vision
of Apprenticeship Standards in the Departnment of Industria
Rel ations (Section 3070.) The Council's role is to aid the
Director of Industrial Relations in "fornmulating policies for the
effective admnistration of this chapter"” (Section 3071). The
admnistrator of the Act is the chief of the Dwvision of
Apprenticeship Standards (Section 3073). The function of a joint
apprenticeship conmttee "... shall be to establish work processes,
wage rates, working conditions for apprentices, the nunber of
apprentices which shall be enployed in the trade under apprentice
agreenents, and aid in the adjustnent of apprenticeship disputes in
accordance wth standards for apprenticeship set wup by the
California Apprenticeship Council" (Section 3076).

An apprentice agreenent is signed by the apprentice and

representatives of a joint apprenticeship commttee. Each
apprenticeship agreenment shall contain specific contents and
statements as proscribed by Labor Code Section 3078. Under

Section 3078, subdivision (g), the followng statenent nust be
contained in the apprentice agreenent, "... after the probationary
period the apprentice agreenent may be termnated by the
admnistrator by nmutual agreenent of all parties thereto, or
cancel ed by the admnistrator for good and sufficient reason.” An
agreenent nust al so, under Section 3078, subdivision (h), contain a

provision that "all controversies or differences concerning the
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apprentice agreenent which cannot be adjusted locally, or which are
not covered by collective-bargai ning agreenent, shall be submtted
to the admnistrator for determnation as provided for in
Section 3081." (See also 8 Cal Code Regs Sections 201 and 251.)

Al admnistrative renedies as set forth in the Act nust be
exhausted before an individual can commence action in court for the
enforcenment of an apprentice agreenent or damages for the breach of
any apprentice agreenent (Section 3085). Sections 3081 through

3085 provide admnistrative renedies to redress violations of

apprentice agreenents. Once a conplaint has been nade by any
interested person, the admnistrator may, in accordance wth
Section 3081, hold hearings, inquiries and other proceeding

necessary to any investigations and determnations under the
authority of the reasonable rules and procedures prescribed by the
California Apprenticeship Council. (See also 8 Cal Code of Regs
Section 202.) "Any person aggrieved by the determnation or action
of the admnistrator may appeal therefrom to the California
Apprenticeship Council, which shall review the entire record and
may hold a hearing thereon after due notice to the interested
parties." (Section 3082.) (See also 8 Cal Code of Regs
Section 203.) "The decision of the California Apprenticeship
Council as to the facts shall be conclusive if supported by the

evidence and all orders and decisions of the California
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Apprenticeship Council shall be prinma facie |awful and reasonable.”
(Section 3083.)

The right of an aggrieved party to appeal the decision of the
California Apprenticeship Council is set forth in Section 3084,
whi ch provi des:

Any party to an apprentice agreenent aggrieved by

an or der or deci si on of t he California

Apprenticeship GCouncil may mnmaintain appropriate

proceedings in the courts on questions of law. The

decision of the California Apprenticeship Council

shall be conclusive if the proceeding is not filed

within 30 days after the date the aggrieved party

is given notification of the decision.

The Act does not give any person or entity (other than the
admnistrator and the California Apprenticeship GCouncil) the
authority to review the factual basis for the termnation of an
apprentice agreenent. Thus, the State Personnel Board does not
have the authority to review the factual basis for the appellant's
termnation from the apprenticeship program including the
reasonabl eness of any action taken by the Departnent's Joint
Apprenticeship Commttee.

In these cases, Appellants failed to appeal the cancellation
of their apprenticeship contracts through the proper channels.
Appel  ants should have litigated those cancellations through the

proper channels and, having failed to do so, cannot chall enge those
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cancel | ations before this Board.”> In deciding this case, this
Board takes as a given the fact that the appellants failed the
apprenticeship training program Qur inquiry does not end there,
however : in order to ascertain the propriety of the Departnent's
non-punitive termnation of Appellants from the Service Assistant
class, we nust first exam ne whether the Departnent's renoval of
Appellants from the GCvil Mintenance Apprentice dass and
reinstatment to the Service Assistant class conplied with the civi
service statutes and regul ati ons.

Reinstatenent to and Termnation From

Servi ce Assistant d ass

The Departnent has admtted its uncertainty as to the status
of enployees who fail to conplete the apprentice training program
and as to the procedure for termnating them Both the testinony
of the Departnent's Personnel Manager at hearing and the
representations nade by the Departnent's attorney during oral
argunent reflect a general confusion as to what should happen to
enpl oyees who are appointed to an apprenticeship class, but who are
unsuccessful in conpleting the apprentice training program

W find that the Ianguage and apparent intent of the

specification for the Service Assistant class provide sone gui dance

*Appel | ants' argunent that they did not receive proper notice
of their right to appeal the cancellation of their contracts should
have been brought to the attention of the Admnistrator of the
Act once appellants learned they had that right and, if necessary,
raised in a court proceeding after exhaustion of the adm nistrative
remedi es set forth in the Act.
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as to the status of the enployee who nmaintains satisfactory
progress in learning while in the Service Assistant class, passes
an apprenticeship examnation and is appointed to an apprentice
class, but for sone reason fails to conplete the apprentice
trai ning program The specification itself provides support for
the Departnent's characterization of the Servant Assistant class as
an up-and-out class, designed to serve only as a stepping stone to
an apprentice class. As noted nore particularly above (see
Factual Summary), the specification defines the class as a "pre-
apprenticeship class" and requires incunbents of the Service
Assi stant class to maintain:

...satisfactory progress in learning...to attain a |evel

which would qualify for the apprenticeship «class
exam nati ons. (Enphasis added.)

The specifications further provide that:

Failure to becone qualified for appointnent to one of
the apprenticeship classes within a 24-nonth period wll
be considered evidence of wunsatisfactory progress and
cause for termnation. (Enphasis added.)

Cearly, in the eyes of the Departnent, the appellants in the
instant case nmaintained progress in learning sufficient to enable
them to qualify for the apprenticeship class exam nations and for
appoi ntment to an apprenticeship cl ass.

The appellants did not, however, neet the expectations set
forth in the specification for Gvil Maintenance Apprentice in that

they did not:
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"...maintain satisfactory progress in the academc and
vocational work of the apprenticeship program..".

Their failure to maintain such progress constituted, pursuant to

the specification, "...sufficient cause for separation from
enpl oynent . "

Thus, the Departnent had grounds to institute non-punitive
term nation proceedi ngs agai nst Appellants to termnate them from

the CGvil Mintenance Apprentice class under CGovernnment Code

section 19585, which provides, in part:

(a) This section shall apply to pernmanent and
probationary enployees and nmay be used in lieu of
adverse action and rejection during probation when the
only cause for action against an enployee is his or her
failure to neet a requirenent for continuing enploynent,
as provided in this section. (enphasis added)...

(b) An appointing power nmay termnate, denote, or transfer an
enpl oyee who fails to neet the requirenent for continuing

enpl oynent . ..

(d) For purposes of this section, requirenents for
continuing enpl oynent shal | be limted to the
acquisition or retention of specified ['1 censes,
certificates, regi strations, or  other pr of essi onal

qualifications, education, or eligibility for continuing
enpl oynent or advancenent to the fully qualified |eve
within a particular class series..

(f) The enployee shall receive at l|east five days'
witten notice of the termnation, denotion or transfer
and shall have the right to appeal the action to the
board. ..

(9) Wen the requirenents for continuing enploynent
have been regained, termnated, denoted, or transferred
enpl oyees may be reinstated pursuant to Section 19140..
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After the appellants failed the apprentice training program
the Departnent sent themnotification of the cancellation of their
apprenticeship agreenents, "denotion" from the Gvil Mintenance
Apprentice class and "reinstatenent” to the Service Assistant
class. The notification provided, in part, as foll ows:

...Because of your renoval from the apprenticeship

program you wll be denoted to Service Assistant...,
the classification in which you last held pernanent
status. ..

The Notice of Personnel Action subsequently received by Appellants
indicated their nmandatory reinstatenment to the civil service
permanent full tinme position of Service Assistant.

Al though the Departnent was correct in its assunption that,
having failed the apprentice training program the Appellants were
no longer entitled to remain in the Gvil M ntenance Apprentice
Cass, the Departnment erred in attenpting to denote theminto the
Service Assistant class.® Since the Service Assistant class is
an up-and-out class, instead of denoting Appellants back to the

Service Assistant class, the Departnent should have term nated

®The record is unclear as to what, if any, civil service
mechani sm t he Departnent was relying on when it denoted Appel |l ants.
The letter notifying Appellants of cancel l ation of t he
apprenticeship agreenents and denotion to the Servant Assistant
class did not identify the action taken as a "non-punitive
denoti on" under CGovernnent Code section 19585. The letter did not
advise Appellants of their right of appeal to the SPB of their
denotion fromthe Gvil Mintenance Apprentice class to the Servant
Assistant class, but only advised themas to their right to appeal
the cancellation of their Apprenticeship Agreenent to the
Drpartnment of Industrial Relations, D vision of Apprenticeship
St andards pursuant to Labor Code section 3081.
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Appel lants based on their "failure to advance to the fully
qualified level within a particular class series." The Appellants
woul d then have had the opportunity to appeal their non-punitive
termnations and/or to reapply for reinstatenent to the Qvil
Mai nt enance Apprentice class by re-establishing their eligibility
for reappoi ntnent.

By denoting Appellants back to the Service Assistant class,
the Departnent msled the appellants into believing that they could
continue working in the Service Assistant class. Nothing in the
Noti ce of Personnel Action received by Appellants indicated that
Appel l ants' enploynent in the Service Assistant class would be
t er m nat ed; in fact, both the notice of cancellation of
apprenticeship agreenent and the Notice of Personnel Action appear
to presune continuing enploynent. A few nonths after their
rei nst at enment, Appel | ant s wer e, however, wi t hout war ni ng,
termnated fromtheir Service Assistant positions. Appellants both
testified that they were wunaware that cancellation of their
apprentice contracts also neant termnation of their enploynent as
Service Assistants. In fact, the Departnent actually allowed the
appellants to continue to work as Service Assistants for severa
nmont hs before termnating them

CONCLUSI ON
W find the denotion of Appellants to the Service Assistant

cl ass was inproper for a nunber of reasons: the "denotion" from



(CGonzal es continued - Page 18)
the CGvil Maintenance Apprentice class to the Service Assistant
class frustrated the purpose and intent of the Service Assistant
cl ass which was designed as a pre-apprenticeship, up-and-out class;
the "denotion” was procedurally incorrect as Appellants were not
notified that they had a right to appeal, at the tinme it occurred,
from the Departnment's action against them which could only be
construed as a "non-punitive denotion" into the Service Assistant
cl ass; the appellants were msled into believing they were
entitled to continued enploynment in the Service Assistant class
after the putative denotion had occurred.

Since we find that the Departnment erred in denoting Appellants
to the Servant Assistant class, we have no choice but to put the
parties back into the positions they would have been in had the
error not occurred. W need not decide the issue of whether the
Departnent erred in termnating Appellants from the Service
Assistant class since we find they should never have been denoted
to their positions in that class in the first place. For all of
the reasons set forth above, we order that the appellants each be
reinstated to the Gvil Maintenance Apprentice class with back pay

and benefits as appropriate. This order is nade, however, w thout
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prejudice to the Departnment's right to institute non-punitive

term nation proceedi ngs upon proper notice to Appellants.
ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby CRDERED t hat:

1. The above-referenced non-punitive termnations taken
agai nst ELAINE GONZALES (SPB Case No. 25471) and EDWARD D. CLARK
(SPB Case No. 25472 ) are revoked.

2. The Departnent of Water Resources shall reinstate said
Appel lants to their respective positions in the classification of
G vil ©Maintenance Apprenti ce.

3. The Departnent shall pay Appellants all back pay and
benefits that would have accrued to them had they not been
wongfully termnated, Iless any conpensation they earned or
reasonably mght have earned from the time of the unlawfully
executed termnations from the Gvil Mintenance Apprentice class
to the date of reinstatenent.

4. This matter is hereby referred to the Admnistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the salary

and benefits due Appellants.
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5. This opinion is certified for publication as
precedential decision (Governnent Code section 19582.5).
STATE PERSONNEL BOARD*
Ri chard Chavez, President
Alice Stoner, Vice-President
G air Burgener, Menber
R chard Carpenter, Menber
*Menber Lorrie Ward did not participate in this decision
* * * * *
| hereby certify that the State Personnel Board nade and
adopted the foregoing Decision and Order at its neeting on

Novenmber 5, 1991.

GLOR A HARMON
doria Harnon, Executive Oficer
St at e Personnel Board




